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David Navecky/STB To "warhank, Josef* <jwarhank@mt.gov>
% oA 09/10/2010 10:28 AM cc "Odom, Susan™ <Susan.Odom@BNSF.com>
'r bce

Subject Re: STB DOCKET NO. AB-6 (Sub-No.445X)E’l

Josef -
Thanks for your email.

As the lead Federal agency, | contacted the Advisory Council about this undertaking after receiving the
draft MOA from BNSF last month. Although it will likely decline to participate, a final decision by the
Advisory Council has not been made. The Advisory Counci! requested a copy of the SHPO's adverse
effect determination.

Therein lies the STB's dilemma; the record for this undertaking is incomplete because it appears that
much of the communication between SHPQO and BNSF occurred via telephone. What we have in the
record is listed below:

e An historical report prepared by BNSF and supplied to SHPQO in 2006.

o A May 8, 2006 letter from Damon Murdo, SHPO, Cultural Records Manager, stating that abandonment
and salvaging of the rail line "may have an adverse effect on this historic site" and recommended that
BNSF contact you in your capacity as Section 106 Compliance Officer.

o A BNSF record of conversation with you stating that "BNSF may need to conduct a survey of the
Line."

e Transmittal of a survey report to you on April 11, 2007. In the survey report, the cultural resources
consultant concluded that "the portion of [Site] 24CA264 within the project area is evaluated here as a
non-contributing portion of this potentially National Register eligible property." Accordingly, the
consultant's cover letter requested that the SHPO provide a letter of suggested mitigation or finding of
ho adverse effect.

e A May 2, 2007 letter from SHPO noting that some of the rail line right-of-way had been sold; and thus,
presented complications for Advisory Council involvement.

®  An August 17, 2010 email from BNSF to STB with a draft MOA for review.

The key missing item for the written record appears to be a determination by the SHPO that an adverse
effect would occur with abandonment of the rail line (contrary to the consultant's recommendations);
therefore, requiring the preparation of the MOA. Would it be possible for you to provide this determination
to the STB by email reply? If so, the STB is prepared to concur with your determination, close the loop
with the Advisory Council, make your requested changes to the MOA, and proceed with the MOA
execution process.

Please let me know if you have any questions.
Thanks,

Dave

Office of Environmental Analysis

Surface Transportation Board
202-245-0294
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"Warhank, Josef’ <jwarhank@mt.gov>

"Warhank, Josef"
<jwarhank@mt.gov> To "David.Navecky@stb.dot.gov™

09/02/2010 03:56 PM <David.Navecky@stb.dot.gov>
cc "Odom, Susan™ <Susan.Odom@BNSF.com>

Subject STB DOCKET NO. AB-6 (Sub-No.445X)

David,

We were ask by Susan Odom to pass along to you our thoughts on the subject MOA. We think that the
fifth WHEREAS should be dropped because our signature will witness that we agree with the document.
In its place you should mention that the Advisory Council has been ask to participate and indicated what
their decision was. Federal Agencies must invite the ACHP to participate in MOA that mitigate adverse
effects. We will not sign an MOA that has not been rum by the ACHP for this purpose. In Stipulation |
(3), we think that a date should be added to indicate when that action would be completed. If the ACHP
decides not to participate we would like to be the last party to sign and we would then make
distribution.

Josef-
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